NVESHOR PROFEGHON DRECTOR
FOR TWE STATE OF DELAWARE
BEFORE THE INVESTOR PROTECTION MECYM #8208
OF THE STATE OF DELAWARE

IN THE MATTER OF; )
)

CARING ANGELS HOME HEALTH ) CASE NO. 170028
CORPORATION, FLORENCE )
NICOL AND LILIA MOSQUERA, )
)
Respondents. )

Based on the evidence presented at the hearing held on February 28, 26 and 27,
2019 (the "Hearing"), including determinations as 10 the credidbiity of witness testimony,
and based the appicable law, the Hearing Officer assigned 10 this case makes the
following findings of fact and conclusions of law:

A. Charges and Procedural Mistory

1. On or about March 22, 2018, he Investor Protection Unit (“IPU") filed an
Administrative Complaint (the “Complaint”) pursuant to the Delaware Securities Act, 6
Del C § 73-101, of 50q. (the "Act’) aganst the following respondents: Canng Angels
Home Health Corporation ("Caring Angels”), Florence Nicol ("Nicol”) and Lilla Mosquera
("Mosquera™) (Dkt. No 1)' In the Complaint, IPU alleged the following four counts
arising from the sale of securites in Delaware against all respondents. (1) the sale of
urvegistered securities o [ITGEGEGEGEGEGEGEGEGEGEE i~ violstion of § 73-202 of the
Act. (2) the sale of unregstered securtes to [N

violation of § 73-202 of the Act; (3) doing business as an unregistered broker-dealer

' References 10 e oMl docket of ths procoeding marisced by Be Mivesior Protecson Direcior wil be
refarred 1o heron a8 “1OM No )¢



agent In viclation of § 73-301(a) of the Act. and (4) securities fraud in violation of § 73-
201 of the Act

2 On August 15, 2018, at the roguest of he Heanng Officer, the IPU
Direcior entored a default order aganst respondent Caring Angeds for taikee 10 respond
1o the Complaint. (Dkt No. 35) On October 15, 2018, respondent Nicol filed an
Answer 10 the Complaint (the *Answer”). (Dkt. No. 49) (IPU Hrg. Ex. 35) 2

3 On Ociober 15 2018, respondent Mosquora fled an Answer 1o the
Cornplaint (the “Mosquera Answer’). (Dkt. No. 50). On January 29, 2019, the Hearing
Officer emiered a Consent Order setting the Complaint as against respondent
Mosquera (the “Corsent Order”) (Dki No. 83) Pursuant to the Consant Order,
Mosquera agreed that she (i) ofered and sold unregistered secunbes. (¥) acted as an
unregistered broker-dealer, and (iF) committed secunties fraud. Mosquera also agreed
to pay [ otaf of $5.000.00 by April, 31, 2020

4 in a Pre-Heanng Conference Order, the documants submited by Nicol
and IPU as their hearing exhidits were admitied info evidence, with the exception of
Nicol's Exhibits No. 2, 3 and the second portion of 4. Addiional documents by both
parSies were admitted into evidence at the start of the Hearing. (PU and respondent
Nicol entered into a Stipulation of Facts between the Invesicr Protection Unit and
Florence Nicol, the contents of which were entered into evidence (the “Stipulation of
Facts®)? (Dt No 73) The facts set forth in the Declaration of Mosquera, dated
Jaruary 31, 2019, were also admitted into evidence, with Mosquera being subject %

- -

? Reforences 10 the exhdds of he partes accepied o evidence a the Hearng In ths proceesng wil bae
refemed 12 heren 8a (U Mg Ex o ‘Nicel Hrg Ex. )"

' Hoterorces © P Stpcation of Facts accepted i evidence as et of the Hearing n B procseding
s berefered W as(Stp MY__)°
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Cross examnation during the Hearing regarding the facts set forth in the Declaration ¢
(Dkt No. 85). A complete copy of all documents admitted during the Mearing wil be
provided by the Hearing Officer 1o the IPU Director as part of the record of this
proceeding

5  Duwring the Hearing, IPU presented the foliowing witnesses: [[HIIEGNG
(2) Mosauers. [ (©) veol ane . ' ticol
presented the foliowing witnesses. (1) hersel’. (IR () Mosaver=. [
)

8 Many facts during the Heanng were the subpect of contradiciory tastimony
from different witnesses o from wilness lestmony that contradicted documentary
evidence. The Hearng Oficer made cradibiity determinations regaeding which version
of the comradiciony facts was most belevable, based on the 1EsImony provided, the
documentary evidence in suppon, the context of e nformation, and the overall
demeance and bellavabilty of each wilness.

8.  The Delaware Securities Act and Relevant Law

Purpose of the Adt

7. The purpose of the Act “is 1o prevent the public from being vicimzed by
unscrupulous of overreaching broker-dealers, investment advisers of agents in the
context of salling secwrities of giving mvesimaent advica. as weoll as 10 romedy any harm
caused by securties law viclations.® 8 Del C § 73.101(b). The Act is modeled on the
Uniform Securties Act of 1956 (the “Unfform Act”). See 50 Ded Laws, ¢ 208, Unif. Sec
Act § 101, ULA 1(1956) (table of adopting states)

“ Refererces %0 the Declarabon of Mosguera whch facts were accepied a8 arect Wesiimony in e
Hearng o ths procoedng wil be referred o0 38 “(Mosguers Dec sty )"
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Secubies Fead

8 Section 73-201 of the Act provides that “[i)t is unlawfid for any person, in
connection with the offer, sale or purchase of any security, directly or indirecty: (1) To
employ any device, scheme or artfice to defraud; (2) To make any untrue statement of
8 material fact or to omdt o state a materal fact necessary n order 10 make the
statements made, in the ight of the croumstances undor which thoy are made. not
miskaading. of (3) To engage in any act, pracice or course of business which operates
O would operate s a fraud of decelt upon any person

9. Secton 73-201 of the Act also provides that “Tiln interpreting this Section,
courts will be guided by the interpretations given by Federal Courts 1o simdar language
set forth in Section 17(a) of the Securities Act of 1933 (15 US C. § 77q] and Rule 100-5
[17 CFR § 240.100-5] promuigated under the Secuntics Exchange Act of 1634, 1o
include, without limitabion, any diference in pleading requirements goverming actions
brought by securbes reguisioes as cpposed 10 privale litigants © Based upon this
language added to Secbon 73-201, scienter is not required 10 prove a violation of
Section 73-201(2) because of the difference in pleading requiremeants for regulators as
compared 10 peivate Itgants. Trvectra v. Ushygima, 144 P.3d 1, 15 (Haw. 2006).

10. Delaware has adopted the materialty standard set focth in TSC Industries
v. Northway, 426 U.S. 438 449 (1976). See Chen v. Moward-Anderson, 87 A 3d 648,
687 (Del. Ch. 2018), Zim v. VLI Corp , 621 A2d 773, 779 {1993). "[A] fact s material ¢
there s a substantad lieéhood that a reascnable shareholder would consider #
important in deciding how to vole * Chen, 87 A.3d st 687 (quoting Rosenblal! v. Gelty
Ov Co, 493 A 2d 929, 944 (Del. 1885) (quoting TSC indusiries. 426 U S. at 449)). To



satisfy the matenalty requirement, “the question & whether there is ‘a substantial
fkelihood that the disclosure of the omitted fact would have been viewed by the
reasonable investor as having significantly altered the Yotal mix’ of information made
avalablo ™ Id. (same).

Reqistration of Secyriws

11, Section 73-202 of the Act prohibits the offer o sale of any secuwrity in
Delaware unless (1) t s registered under the Act, (2) the securtty or transaction is
exempted undar § 73-207 of the Act. or (3) t 15 a federal covered security for whch a
notce fling has been made pursuant % the provsions of § 73.208 of the Act.

12 Section 73-103{a)(17) of the Act defines “sale” or "sell’ 1o nclude every
contract of sale of, contract 1o sedl or disposition of & security inerest in & securly for
vakie.  Secton 73-103(a)17)(a) of the Act defines “offer” or “olfer 10 sall” 1o inchude
every atlempl or offer to dispose of, or soicRation of an offer 10 buy, & securlty or
imerest in a security for value

13 Section 72207 of the Act provides that “(a) the following securities ave
exempled from §§ 73202, 73.208 and 73-211 of this M. . (11) Any investment
contract ssued after e effective date of this act In connection with an employee s
stock purchase, savings, pension, profi-shanng or similar benefit plan” “[Aln
nvesiment contract ... means @ contract, Wansaction or scheme whereby a person
invests his money In @ common enterprise and is led Yo expect profits solely from ™he
efforts of the promoter o a third party, it being immateral whether the shares in the
entorprise are evidenced by formai certficate or by naminal eterests in physical assets
.." SECv. W.J Howey Co., 328 U.S. 203, 200 (1943).



14 Section 73-207(d) of the Act peovides that “ijn any proceeding under this
chapter, the burden of proving an exemption or an exception from a definition is Lpon
the person claiming it*

Agent Registrat

15.  Section 73301 of the Act prohidits the transacton of business in
Delaware as a brokerdealer or agent uniess the person is registered with the IPU
Direclor as provided in the Act,

Remed.es Avallabie

16, Pursuant 10 the Act and IPU Rule 202, the Heanng Officer appoimied
this peccaeding may issue administrative orders peoviding Sor the following remedies.
‘coase and desist fne, assessment of costs, restdution 10 investors, conddonal or
probasonary regstration; censure of reprimand, special reporting requirements; of othor
remedies which the Director determines 10 be in the public interest.” & Dol C. § 73-
801(a), IPU Rule 202 In addition, the Hearing Officer “may order the payment of fines
and other monetary sanctions for any viclabion of any provision of ths chapter in an
amount not to exceed $10.000 for cach and every viclation, plus the costs of
invessigation and prosecution ® § Dol C. § 73-601(b) #PU Rule 202

C. Findings of Fact and Conclusions of Law

General Eacts

17.  Caring Angels was incorporated in Delsware on January 5, 2011, as a
close corporation. (Stip. a1 ¥ 1; IPU Hrg Ex. 16(a)). It operated as a home health care
company from 2011 1o 2018 (Stp. at § 1) Caring Angels was authorized by the
Certificate of Incorpomtion 1o ssue 100000 shares (IPU Hig Ex. 16{a)). Nicol



estabished Canng Angels as 8 closed cormporation bocause she was under the
impression £ would aliow the company eedom 10 take corporate actons without the
noed 1o adhere to specific rules  (Tr at 176) * Mosquera and Nicol wore offcers
andior directors of Caring Angels from 2011 through 2015 and were among the initial
shareholders of Caring Angels. (Stip. a1 9 2). Nicol was the President of Caring Angels
from 2011 fwough st least November of 2014, (Stp at §3)

18 In har role as President, Nicol handled financial mamers. inchuding
employee payroll, taxes, and preparnng financial statements. (Tr. at 78, 233)  Nicol also
reporting stock ownership 1o accountants for preparation of K-1s in connection with tax
preparation, and handling stock transfers. (Tr. at 42, 208.209, 233)

19.  Mosquers was the Administrator of Caring Angels and handied
Mantaining the state hcense 10 prowide home care. Markating 1o recrut new patents.
monitoring the provision of chrvcal care 10 the patients. communicaling with employees
and assisting Nicol in monitonng expenses and income (Tr. at 3§, 78, 232-33, 321-22)

20.  There was conflicting testmony as 1o whether Nicol or Mosquera handied
the company's Smances. Nicol testified Mosquera had complele aulonomy to run the
company and all Nicol did was communicate with third pamies, get the Scenses, o
contracts and put money in 10 finance the company (Tr. at 114, 117}, Mosquera,
I iostfec that Nicol made most of the company's decisions,
nduding al financial decsions and all decsions rekated 10 thares of the company, and
Mosguera deferred gecsion-making to Nicol, who was the magority shareholder. (Tr, ot

' References 10 page numBers of the Yanscrpt of Be Heatng held n ey picceedng wil be refersed 10
sovon 3 (Trot __ )’
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78, 233, 322-323). 1 find the collective testimony of Mosquern. [N
more credibie than Nicol's testmony on this point

21 Carfing Angels did not mantain a stock registry. (Tr. &t 210) Al transfers
and sales of shares were done verbally, according to Nicol. (IPU Hrg. Ex. 28(b)). Nicol
provided the accountant used by Caring Angels with the shareholder infoemation
necessary 1o prepare the K-15 for the tax years 2011 to 2013, (Tr. at 209.211)  Nicol
testified that the K-1s provided 10 the sharehokders accurately reflected the stock
ownership of the shareholders. (Tr. at 208-211; 279)

22. I stated employmant with Caring Angels as a part.time physical
therapist in 2012 (Tr. &t 40-41) At some point ister, [ vas informed by
Mosquera that f ho was inerested. he could purchase stock of Canng Angels and
become a partner in the company. (Tr. s 42)

23, Nicol stipulated that she partcipated in the sale of stock to IR (St
at § 26). Nicol at first denied that she set the pece per shace of the stock sold 1o
B (7 st 118,121, 154). She iater changed her testimony 10 ndicate she could
not remamber whether she of Mosguera set the share prce for the shawes sold 1o
B 7o 346) [ a¢ Mosquera testifiod that Nicol decided how many
shares [ cour purchase and set the pace per share  (Tr. at 42-43. Mosquera
Dec. at § 10). [ testified that he met with Nicol in Smyma, DE and she informed
him that 5% or 5000 shares were available for him to purchase, and Nicol thereafer
informed him that the poce was $2.500 per share. (Tr. a1 43). | find [
Mosquera's testimony more creddle that Nicol's testimony on this point



24 After dscussions with Mosquera and Nicol, [l cecided 1 purchase
Caring Angels stock. (Tr. at 48) On March 26, 2013, [ wrote & check for
$6.000 to Caring Angels with the notation *1 of 2 checks, 5% shares.” (Tr. at 48; IPU
Hrg. Ex 21(c)) [ handec the check 1o Nicol and Mosquera on the day that he
wrote the check (Tr. at 48). On April 5, 2013, [ weote a check for $6.500 with
the notation “2 of 2. 5% shares ™ (Tr. at 49, IPU Hrg. Ex 21(c)). He handed the check
to Mosquera on April 5, 2013 (Tr. ot 51), Respondent Mosquera deposited the checks
from [ ot the Canng Angel's bank account by April 5 2013, (Stip. at § 11,
Mosquera Dec. at ¥ 11).

25. The evidence shows that Nicol sold 3% of her Caring Angels stock 1o
B i~ March of 2013, Nicol admitied that she agreed 1o give up 3% of her shares
of Caring Angels stock so [l coud purchase Caring Angels stock. (Stp. at $12)
Although Nicol testfied that she i not sal her stock deectly 10 [l rather hat
Caring Angets soid stock to [l (7c a1 167-168), the recoed establishes Nicol's
ntent to sofl her stock o [ by passng ¢ theough the company. The recoed
nciudes other evidence that Nicol intended fo seff 3% of her Caring Angels stock 1o
B ciuding testimony n a deposition under aath in 8 different matier (IPU Hrg
Ex. 18(s), p. 20 of deposition transcript, Tr. at 180-182), » doclaration Nicol signed
under penalty of perury in a different matier (IPU Hrg. Ex. 33(b), 1 12), and an inlerview
with IPU in 2017 (PU Hrg Ex 3, at p. 207.209. Tr. at 182.184). To the extent Caring
Angess soid stock to [l 25 coposed 1o Nicol selling her stock directy to [
Nicol dictated 10 Mosquera what sleps 10 take 10 have the company purchase back



Nicol's stases and then sell them immediately thereafter to [l Thecetore. Nicol
controlied the sale of stock to (G

26.  The Caring Angels stock sodd %o [l wes not registered with the
Director of the Investor Protection Unit or otherwise registered in Delaware. (Stip. at
14). No nobice fling regarding the Caring Angels stock soid 1o [ wes made with
the Director of the Investor Protection Unit or ctherwise. (Stip. at § 15) Nesther Nicol,
Mosquera nor Carng Angels was registered to sell securities in Delaware @t the trme
the Caring Angels stock was sold to [l (Ste ot 916).

27. Ncol's defense 10 the chaige that she sold unregistered securities 10
B «as that the sale of securities 1o [ was covered by Section 73-207(11)
of the Act. whuch exempits from the registrabon provisions of the Act “any investment
contract ssued afler the effectve date of ?is act in connection with an employee's
stock purchase, savings, pension, proft.shanng or simdar benefft plan”™ Nicol did not
establish by her lestmony or documentary evidence that the saie of secuntes %
B o= covered by the exemption set forth in Section 73-207(11) of the Act

28. Al some poinl n the past, Nicol engaged an amormey o form an uneelated
corporaton in Georga, and the corporate documents drafled by that kewyer included a
dsclaimer exempting the unrelated company from registration of securities. (Tr. ot
118). Nicol hen used the corporate documents from the Georgia company and atered
them 10 fit Caring Angels. (Tr. at 118). Ncol drafled and revised all Caring Angels’
formation and govemancs docs without consulting counsel. (Tr. at 118)

29, Niool testfied that a1 the time she copied the Georgia corporation's
formation documents 10 use for Caring Angels, she researched Delaware secuntes

W0



regstration requirements and dscovered the exemption for registration for employee
benefts.  (Tr. @t 118, 175-176). However, Nicol indicated during her offical 1PU
interview that she was not aware of and did not understand the Delaware exemption
contained in Section 73-207(11) of the Act. (Tr. at 185). Nicol did not do anything 1o
comply with the exemption, other than copying the documents and getting some of the
documents signed by some of the sharehcicers. (Tr. &t 217).

30. Nicol stated In response 10 an IPU subpoena for documents in this
proceeding that, “[wle are so small that there is no employee profit sharing plans, stock
option plans, savings plans, pansions of other similar benelit plans * (IPU Mrg Ex
27)). Mosquers, [IIEEGEGEGEGEG 2! estificd that Caring Angels did not make
avafable any stock option, stock purchase, savings, pension, peofit-sharing plan or
other simiar beneftt plan for employees (Mosquera Dec. at § 5. Tr. at 71, 318, 238)
Nicol confirmed that Canng Angels did not have a compensatory benefit plan for its
employees and did not issue or sponsor or make available any stock option, stock
purchase, savings, pension, profitsharing plan or other similar benmeft plan for
employees.  (Tr. at 157-158, 163.164, 222.223) Nicol testified that the company
offered “stock purchasa plans” for shareholders and board members. but she relied only
on the fact that some employees were s0kd S0k, not citing 1o a formal stock purchase
plan. (Tr at 163-165)

31.  To the exient Nicol relied on the Nongualfiad Ownership Option as the
justification for the exempbion in Secson 73-207(11) of the Act, no copy of that
gocument executed by [ was producec as evidence n this proceeding *

ARG Meaad Thal RO wilh Vel proviaed 3 copy of nor sgned a Nonguaited Ownership Option
o 3 Stock Geaet Agroement  (Tr ot X27-229)

n



Although the Nonqualfied Ownership Option Inckcates that {1l grant hereunder is In
connection with and in furtherance of the Company's compensatory benefit plan for
paricpaton of the company’s employees (including oficars, managers and
consultants),” (Nicol Heg. Ex c)), Nicol could not artculate what compensatory benefit
plan the document was referencing. (Tr. al 223) Nicol testified that the reference in the
Nonqualified Ownership Option 1o the “2011 Stock Option Plan” is referring 1o the Stock
Grant Agreement (Nicol Mrg. Ex. Sd), Tr. at 221), but no copy of the Stock Grant
Agreement executed by [ was produced as evdence in this proceeding

32. | find that Carng Angels did not issue, sponsor or make avalable any
stock oplion. stock purchase, savings, pension or profit-shaving plan.  Therefore, the
exemption set forth in Section 73-207(11) of the Act doas nol provide an exemption to
registration of the Caring Angeds stock. Ncol's conduct in offering and salling 3% of her
shares of Carning Angeis stock o [l whether dieectly or by directing Caring
Angels as its Prosident to buy her shares of Caring Argels and resell them 1o [N
whare the stock was not registered in Dedaware and no vald exempbion appled, was in
vickation of Section 73-202 of the Act.

Sak of Uncegistered Securities wih respect to I (73-202)

33. [ was employed by Caring Angels as a nurse. (Stip. at 98, Tr. at
124-26). She was one of the Caring Angels’ intal shareholders. (Tr. at 127) She
purchased 2,000 shares of Caring Angels stock In 2011 for $3.000 (Tr. at 126-127).
She received K-1s in 2011 and 2012 reflecting her 2 percent ownership. (Tr. st 127-
128). n Aprit of 2012, I moved % New Jersay and stopped working for Caring
Angels. (Stip. at § & Tr. at 135), [ was toid by Mosquera that accordng to

12



Nicol, [l could rot be a stockhoider bocause she was no longer an employee.
(Tr at 136) Nicol stased that when [ ot for New Jorsoy, I vwas 1ol oy
Nicol that she no longer had shares and Carng Angels was taking the shares back
(IPU Mrg. Ex 28(b)) There are no execuled corporale documents in evidence that
prove that [ had a legal or contractual obligation 1o returm her stock 1o the
company when she was no longer an employes ’ However, Nicol, Mosquera and
B 2! understood that her stock had 10 be tumed back 10 the company because
the was no longer an employee (Tr. at 138, 197, 266)

34 R ~os not paid for ber stock when she left the company’s employ
n 2012 (Tr. a0 137, 267). [ was not paid for her stock in connection with the
sale or atlempted sale of 2% of her Caring Angels stock 1o [ i» 2013 (Tr. &t
267, Mosquera Dec ot § 9). Mosguera indicated the priceity was 10 pay taxes and
empioyee payroll, 50 there was not encugh money to aso pay [l rowever. Ncol
was immediately compensated for the sale of her 3% share of stock to [ » that
same time. (Tr. at 267; Mosquera Dec. ot 91 9, 13). [ was paid $3,000 for her
shares on January 12, 2015, by a check beanng the notation “2% shares refund ™ (Stip,
a1 98, IPU Heg Ex 21(b))

35.  Accordng 10 the minutes from a Canng Angels board meetng heid on July
20, 2012 that was attended by Nicol and Mosquera, [ 2% shores of Caring
Angels stock were avadable. (Sop. at 9 8; IPU Heg. Ex. 18). Nocol undersiood that 2%
of I stock was available for sale 10 Facciok (Stip at 127). Nicol testfied that
she was not aware that Mosquera hadn't pad o her shaces. (Te. at 155)

T AN ursigned annt Nonguaited Opton Agreement for [ purports 1o serminate ®e cpton % own
$ares Lo eerieaton of employment. But mo cogy of s document sgred by [ ves aomned
w0 evidence (DU Meg Ex 220gH
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36 | am not making findings for purposes of this Order of whether Nicol o
Mosquera purchased shares of Caring Angels stock from [ = 2012 oc in 2018 |
find that in Macch and Apnl, 2013, Nicol either offered and soki [ Cairg
Angets stock to [ o, anematively, if [ stock was not avadabie for sale
because [ wosn't paid by Canng Angels until 2015, then Nicol attermpted 1o ofer
to sof [ Caing Angels stock to Facciolo in 2013 It is not necessary for
purposes of this Ovder 10 decide as a matier of corporate law whether [T o<
was avafable for sale at the tme Nicol sold or atternpled or offered to set GGG
stock 1o [ because both sellng and attempting o offéring to sell are vwiokasions of
Section 73-202 of the Act.

37. Al the time of the sale. offer to sed or asempt to ofer 1o soll [IIEGEGN
stock in Caring Angels o [ the securities were not registered with the Investor
Protection Direcior or otherwsse registered o Delaware. (Stip. at § 16) Az the sme of
the sale, oMor 1o sell or attempt 10 offer %o sell [ sicck in Caning Angels %o
B o notice filng regardng the secwities had been made with the Investor
Protection Director or otherwise. (Stip. at § 150 At the time of the sale, offer 10 sell or
atternpt 10 offer 10 sell [ stock in Caring Angels to [ neither Nicol,
Mosquera nor Caring Angels was regstered 10 soll securties m Delaware. (Stp. m §
16)

38 Niolf's defense was that the sale of tese securities 1o [ wes
covered by Section 73-207(11) of the Act which exempts from the registration
provisions of the Act “any nvesiment contract issued afer the affective dale of ths act

in connection with an employee’s stock purchase, savings, ponsion, profit-sharnng or

14



similar berefit plan.™ As was established above in this Order. Nicol did not establish by
hert testimony o documentary evidence that the sale of any securities to [ was
covered by the exemption set forth In Secton 73-207(11) of the Act. For the reasons
sot forth above in this Order, | find that Caring Angels did not 15S00, SPONSOr Of make
avadlable any $t0ck option, stock purchase, savings, pension or proft-sharing pian,

39 Nicol's conduct in offering and seding [ shaces of Caring Angels
stock 1o [ o aempting or oftering 1o sell [ shoces of Caring Angels
stock to [l where the stock was not registesed in Delaware and no vaid
exemption appled, was in viclaton of Section 73.202 of the At

40. In connection with the offer or sale of Nicol's or Caring Angels’ secunties
to [ a5 set forth above in this Order, Nicol was not registered 10 sell securities in
Delaware. (Stip, at § 16).

41, In connection with the offer o« sale, or attempt or offer 1o soi. of [N
Caring Angels’ securties 1o [ 2+ set forth above in this Order. Nicol was not
registered 10 sell securities in Delaware. (Stp at ] 16).

42.  Nicof's conduct in transacting business in Delaware as a broker.dealer or
issuer agent when sho was not registerod with the Investor Protection Director as
provided In the Act was in vickation of Section 73-301(a) of the Act.

* Mo Nongualfied Ownenhip Opton execsted by ether [ s rroduced a evidence n 1hs
proceecdng. 70 Stock Grant Agreemert ugned by [ we: produced, and De Snock Gramt Agreement tigred ty
wins not counder-aigned by Mol o sy Other persan INACITING THat It was "Accepted and Agreed o™ by

Caring Argein. [PU Ex 25800
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Secytities Fraud (73-201(2))
43 hmuﬂhho‘l«mmdmmmn-
Nicol made material misrepresentabions of omissions regarding outstanding tax
labiies. outstanding employee payroll kabiloes, and the profitabiiity of the company

44 mwmm«n-mummwwmw
wages 1o the IRS, which led to an addtional tax labilty that existod al the time of the

sale o [ Ths was a material omission.  For the tax year 2012, Nicol, in hes
capacity as President, handied the calulation of payroll for the Caning Angels'
employees and the calculation of the empioyment taxes owed by Caring Angels. (Stp
at §6) Ncol did not upload wages In crder for the payroll software Inluil 10 peopearly
include and submit withholding/paryroll taxes from empioyes paychecks. (Stp. at 7 25).
This failure to upload wages led 1o unreported wages for which payroll taxes were due
20 the IRS n the amount of $28.504 for the 2012 tax year. (Stip. at § 25, Tr. at 201)
Mosquera informed Nicol before March, 2013 about the miscalculasion and the tax
liabilty. (Mosquera Dec. at § 8). Nicol admitted she was aware that an smount was
Sue 10 taxing authorities for withholding taxes for the year 2012, (Tr. at 207-208).

45  There is contradictory testimony in the record regarding who made the
decsion o not pay the proper withholdng/payroll taxes owed 10 the taxing authores,
but it is unnecessary for purposes of this Order 10 determine whather or not Nicol made
thal decision. The pertinent facts are that these was a tax Rabity that arcse from
information not being uplcaded Into Intult, and that Nicol knew about that outstanding
tax Sability at the ime she parsicipated in the sale of stock to [l Ncot's testimony
that ahe paid the Decembar, 2012 taxes due 1o the tuing authoritios out of Caring

18



Angels bank account without Mosquera's knowledge is not credible in Sght of the
contradictory documents and evidonce establishing that an independent accounting firm
determined thal wages were misreported and taxes were due based on that
misseporting. (Tr. 160-181; Nicol Post Hearing Statement a1 p. 5). Nicol contracicied
her own lestimony when she agreed thal the failure 10 wpload wages resulted in & tax
liabiity that remained due and owing at the time of the sales of stock to [ (s
g 25)

45 Niol was both aware of the tax Kabidity and aware it was urpaid ot the
time of the sales of Caring Angels stock to [l (Ste ot 125 n eary 2013,
Canng Angels hired Comprehensive Business Services ("Comprehensive”) to calculate
and manage payroll and prepare the necessary tax returns for Caring Angels, (Stip. at Y
7). Comprehensive prepared a spreadsheet reflecting that taxable wages were
underreponed by appeoximately $80,000 for 2012 and addiional taxes were due in the
amount ¢f at least $23.000. (IPU Hrg Ex. 37(d): Tr. st 253-55). Mosquera shared the
spreadsheel with Nicol. (Tr. at 254-255, 259, IPU Hig Ex 44: 37(d)). By mid-March of
2013, Nicol was aware that an amended tax refurn needed 1o be filed to reflect the
proper taxable wages (PU Hrg. Ex 45 Tr, at 201.202, 260-262; Mosquera Dec. ot §
8). Caring Angels did not have the maney 1o pay the Tax Lisbilty ot the time of the sale
of stock to [ (Mosquera Dec at § 14)  Nocol faded % inform [ o the
outstanding tax liabiity pror to [l purchase of Canng Angels stock. (Tr, at 61,
82. Stip. ot § 30) Prior 10 purchasing stock in Caring Angels Facciolo did not ask Nicol
¢ the company had any unpaid tax labdtes (Nxcol Post Hearing St ot p 5). Nicol
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beleved it was his responsiblity to do his own due diligence before investing  (Nicol
Post Hearing St. & p.5).

47 Nicol taded 10 inform I  the tme of vs purchase of shares that
there was unpad payrol owed 10 employees, which was a matenal omission. (Tr. ot
8162, 213-14). As of November 2012, Caring Angels owed empioyees. ncluding
directors, at least $300.000. (IPU Hg. Ex. 30(b) Tr. at 211.12), These amounts owed
io employees had not been paid as of March, 2013 (Tr, a8 212, 278-79). Nicol was
aware of the amounts owed by Caring Angels 10 #is empioyees. (PU Hrg Ex. 30(b);
Stip s 1 28, Tr. at 211-12; Nicol Post Hearing St. at p 8), Ncol did not inform [
of the amounts owed by Caring Angels 10 its empioyees before he purchased stock in
Caring Angels  (Tr. at 213-214; Nicol Post Hearing St ot p5). Prior to purchasing
stock in Caring Angels [ o« not ssk Nicol if any employees were owed past due
wages. (Ncol Post Heanng 51 2t p 5). Nicol beleved it was hs responsibiity to do his
own due dilgence before investing. (Nicol Post Hearing St at p.%).

48 Nicol made misrepresentations 1o [ as o the peofitabiity of the
company, which were material misrepresentations.  When [l found out that
others had purchased Caring Angeds stock for a Jower price per share, Nicol informed
him that tha sale price 10 him was higher because the company was making money, 0
the costs of the shares had increased (Tr. at 43-45) Nicol tokd him that the company
was peofitable. (Tr. at 44) [ asked to sce an ASR report, a PAL report of &
valuation, but those were not peovided 10 him by Ncol or Mosguera, (Tr. st 44) R was
not until [ second meeting as a sharencider that he leamed the company was
not in good financial standing. (Tr. at 53.56, 60-61). At the end of 2013. the fiscal year



during which [l purchased stock. the company reported a loss on its federal tax
retum. (Tr. 8t 52, IPU Hrg. Ex 11)

49.  Nicol aiso failed to show [l an operatng agreement, a stock grant
agreement, a nonqualified cwnership cption, & stock opbon plan or any othar Paperwork
relating to his stock purchase prior 10 o at the time of his purchase of Canng Angels
stock (Tr. a1 48, 55.88, 6283, 70, 74, 265, 269). [ ndcsred that he made the
notston in the memo line on his chodk in order 10 evidence that he was purchasing
$10Ck, since he had received no paperwork for the stock he was purchasing. (Tr. at 48)
It was nol until several months after hvs purchase that [ received an operating
agreement and an unsigned ongnal stock certificale. (Tr. at 56, 6768, IPU Hrg. Ex
13(a); 17(g)). Ncol's Answer says that she gave [ » copy of these documents,
but she then lestified that she did not provide these documents to [Jllle. but nstead
provided & copy 1o Mosquera on March 23, 2013 1o transeit to [l poor 10 hs
purchase. (IFU Hig Ex. 35 Tr. 173-174, 189). Mosquera's testmony does not support
Nicol's testimonry. (Tr, at 269-270) | fnd [ testmony that he did not recenve
these documents untd afler he purchased his shares 10 be more credible. In Nicol's role
as President, with responsbiity 10 propacre and execute corporate documents, deal with
stock investments and keep track of stock ownership, she shoukd have ensured that any
potentad new Investor received copies of tThe relevant corparate documents goveming
shares In advance of investing

50. s unclear whether the vesing provisions in the unsigned Nonqualfed
Ownarship Option documents entered Into evidence In this proceeding were operable
under corporate low or contract principles, since no copy executed by [ was
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suomtted In this proceeding. [ testfied that he was not told price 1o his
purchase of stock tat the siock wouki vest over time and he did not believe his stock
vested over 8me. (Tr at 62, 73). [ K- %o the year 2013 showed at he
owned 4% of the stock of Caring Angels, and kor cach year thereafter, his K-1 showed
that he cwned 5% of the stock of Caring Angols. (Stp. a1 § 18). He was told by Nicol
that the 4% was a clerical error. (Tr. at 69). But the stock ownership percent listed in
the K-1's did not reflect the vesting schedule in the draft Nonqualied Ownership
Option. and Nicol testified that she ignored the vesting schedule. (Nicol Mrg. Ex. 9(c);
Tr, at 224). Thereforo, | 3o not make findings of fact or conciusions of law regarding
any representations or miscepresentations made by Nicol 1o [ regerdng the
vesting of Caring Angels stock over time

51. [ vas toid that he had 5% of stock from the time of his purchase,
which he understood 10 have voting rights. (Tr at 53, 55, 62). Several months afler his
stock purchase. [l receives an operating agreement and an unsigned stock
cortificalo n a package directed 10 s attenson and sent 10 the Carnng Angels’ office in
Smyma from Nicol. (Tr. at 5556, 66-67). A that time [ leamed that the stock
he purchased did not have voting nghts.  (Tr. at 67.68) Al some meetngs of
shareholders he was aliowed to vote, but at others he was told be could not vote. (Tr.
a 54, 56-57). Nicol testfied that she never promised [l peior to hs puechase of
Canng Angols stock that ho could vote with hvs 5% ownershep, and stated that since day
one, only investors with at least 6% ownership could vote. (Tr. at 156).

52. The voting rights of the slock were conmveyed in the Caring Angels
Operatng Agreement. The only executed versions of the Operating Agreement entered
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nio evidence in this proceeding were the 2013 Operating Agreement and the 2014
Operating Agreement, both of which were sigred by [l and by Nco! as President
of and on behall of the company, but neither of which were Rlly executed by all
shareholders Isted therein.  (Nicol Mrg. Ex. 6, 9(b)). The parally executed 2013
Operating Agreament signed by all shareholders except one states that the company
would 15508 Nonvoling Class B s1ock 10 anyone with less than 8% ownership, but does
not inclucef o5 an owner of stock. (Nicol Hig. Ex. 6, section 6.2) The partially
executed 2014 Operating Agreemaent signed only by [ ona Nicol 1sts D
5% shares as voting stock.  (Nicol Mrg. Ex 9(b), section 6.3), Nicol indcates the
compary had a “nde” that for an operating agreement 10 be valid, it had 1o be signed by
all board members, the consequence of which was that the 2014 Operating Agreement
that was not signed by several members never became valid and the 2013 Operating
Agreement remained in forca  (Tr. &t 116) However, no fully executed copy of the
2013 Operating Agreement was enterad into aevidence in ths case.® and the partially
axecuted 2013 Operating Agreement in evidence does not aven ist [ hes
owning stock in the company. (Nicol M. Ex 6). Because the Operating Agreements
in evidence in this proceeding do not prove that [ stocx was non-voting stock
under corpocate lw O contract prnciplas, | do not make findings of fact or conclusions
of law regarding any representations o misrepresentations made by Ncol 1o [
regarding whather his Caring Angels stock was voting stock or nonvoting stock.

v e et o GGG o o sted o e 2005 Cperatng Agroement a8 owrng o 1%
ror-yoling owrershp maorest was mssing frow 1 Agreemert  Board meeting minytes
21 @ meetng hald on February 24, 2014 indoate wis Temoved as @ board member (1P
g Ex 190 Hoswwer denng 2013, whee the 2013 Operatng Agrosment dated “Masch 2015 was
execed wWas s39 » Dowd membor
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53 Nicol, 8s the President of Caring Angels. who was involved the offer and
sale or attempt 10 offer for sade Caring Angels stock to [ msied I =5 »
potential investor by falling 10 disclose the profitability of the company, outstanding tax
hatdities, and cutstanding employoe payroll liabies. These failures of dsclosure were
material Nicol's conduct in making untrue statements of material fact %o [ o
omitting to state material facts necessary in order 10 make the statements made, in ight
of the circumstances under which they were made. untrue, In connection with the offer,
sale or purchase of Caring Angels stock to [l wes i violation of Section 73-
201(2) of the Act

54 | do not find sufficient evidence n the record %0 establish that Nicol
ongaged n an act, practon or course of business, which operated as a aud or deced
upon Facciolo, pursuant to Section 73-201(3) of the Act

55 IPU raised in its Post-Mearing Statement a new viclation of the Act that
arose after the fling of the Compisint, but thal was not addressed during the Hearing
IPU notes that Ncol viclated Secton 73-200 of the Act, which states that (it is unliraful
for any person 1o make or cause 10 be made, n any document fled with the Drector or
n any proceoding under this chapter, any statement which is, at the tme and in the light
of the croumstances under which it 8 made, false or misicading n any malerial
respect * IPU notes that statements of Nicol in her Motion 1o Dismiss (Dki. No 40) (WPU
Hrg. Ex 34) and her Answar (Dkt No 49) (IPU Heg Ex 35), as well as Nicols
statements at the Mearing show that she submfled naccurate and misleading



documents in this peoceeding and thal she knew the documents were naccurate and
misicading when she submitted them.

56. Because ™o parties’ Post eanng Stalements were  submled
simultaneously, Nicol was not provided an opportunity 10 respend 10 this new charge
Accordingly, the Hearing Officer is not prepared to address the issue of whether Nicol
violated Section 73-208 of the Act by making siatemants in documents fled with the
Director and in this proceeding, which wece, ot the time and in lght of the arcumstances
undar which they weee made, false or misleading in any material respect. IPU is free o
raise that charge in 8 supplemental action against Nicol, which would allow Nicol the
opportunity to submit 8 response of defense to the charge.

D. Remedies
In Bight of the above. | ceder the following relief, all of which are in the publc interest.

a.  Floconce Nicol shall make restiutien o [[NEGTGEGEG by
delivering %o the Delaware Investor Protection Unit, within ninety (90) days of the date of
this Osdor. a cersfied check made payadie to G e amount of
$12,50000. The Investor Protection Unit shall then deliver the check to [ whin
a reasonable amount of time.

b Florence Nicol shall pay 10 the Delaware invesicr Protection Undt o
fine in the total amount of $20,000.00 for the violations of the Act contaned in this
Order. Such fine shall be paid 1o the Investor Protection Unit within ninety (90) days of
the cate of this Order.

¢ Florence Nicol shall pay %0 the Delaware nvestor Protecson Unit
mmmamammaummmummamuu
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conducting the mvestigation and Hearing. excluding reimbursemants 100 atomwry o staff
time. The Investor Protection Unt shal quantify those out of pocket costs, and within
thirty (30) days of the date of this Order shall provide Nicol in writing the total amount
due and the bass for the calculabon,

IT 1S SO ORDERED this 28w dary of May, 2019

P atvia J unihin

Victorta W. Counihan
Administrative Hearing Officer

o Marnon Qurk, IPU
Florence Nicol
Lika Mosguera
Caring Angels Home Health Comp.



